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A non-disparagement clause, in 
essence, represents a private agreement 
to restrict free speech. Digital age 
litigators are increasingly confronting 
claimed non-disparagement violations. 
Although not a new device, the non-
disparagement clause has assumed a new 
prominence in this age of Yelp, Facebook, 
Instagram and other means of digital 
communication. On the internet, free 
speech is not necessarily responsible 
speech. Consequently, the threat of 
reputational harm by internet reviews 
and accusations is a real concern for 
employers and employees alike. Public 
“shaming” through internet circulation 
can inflict multiple wounds that require 
organizations to engage an expensive crisis 
management response for damage control. 
These wounds can include reputational 
and financial harm to the organization 
as well as brand damage. They may also 
include the ravaging of a stock price. An 
employee so victimized may be shunned 
by former business contacts, and, in turn, 
may become instantly unemployable. 

A common belief in employment circles 
holds that the highest degree of this type 
of risk exists with positions which expose 
active employees to the organization’s 
confidential information and also with 
separated or terminated employees. A 
mutual non-disparagement clause is 
perceived to lessen or mitigate these risks 
for employees and employers. 

The typical non-disparagement 
provision may read like this: “Employee 
will not disparage the Company, its 
supervisors, managers or officers, 
and Company will not disparage the 
Employee.” What does this provision 
mean? Employee may not report a safety 
violation by the supervisor because it 
would be disparaging? Company may not 
discipline employee because employee 
would be disparaged? Does this mean that 
neither party may testify truthfully under 
oath or cooperate with the Government 
if it will disparage the other? And, what 
exactly constitutes “disparagement?” 

As a general matter, when included in 
an employment or severance agreement, 
courts will enforce a non-disparagement 
clause as a matter of contract interpretation 
principles. Patlovich, M.D. v. Rudd, 
M.D., 949 F.Supp. 585 (N.D. Ill. 1996). In 
Illinois, the principal objective for a court 
construing a contract is to determine and 
give effect to the intention of the parties at 
the time they entered into the contract as 
evidenced by the language used. Matthews 
v. Chicago Transit Authority, 2014 IL App 
(1st) 123348, ¶106. In determining the 
meaning of undefined contract language, 
the Court may rely on a dictionary 
definition to give an undefined term its 
intended meaning. People v. Dominguez, 
2012 IL 111336, ¶ 18 (approving use 
of Black’s Law Dictionary to interpret 
Supreme Court Rule); Czapski-Florek, et al 

v. Maher, 2011 IL App (1st) 100948, ¶¶ 28-
32; Founders Ins. Co. v. Munoz, 930 N.E.2d 
999, 1005 (2010). 

The U.S. District Court’s ruling 
Patlovich, M.D. v. Rudd, M.D., 949 F.Supp. 
585 (N.D. Ill. 1996), is an early example 
of the dictionary method. Patlovich 
concerned a defamation claim and 
breach of contract claim for violation of 
a non-disparagement clause. Dr. Rudd 
made professional accusations against 
Dr. Patlovich. Dr. Patlovich claimed 
that Dr. Rudd had breached the non-
disparagement provision of his severance 
agreement which provided in part that: 
“You agree that you will not at any time 
engage in any action either directly or 
indirectly that disparages or results in the 
disparagement of PMNA, its shareholder 
or its employees. . . .” Id. at 589. Dr. Rudd 
moved for Rule 12(b)(6) dismissal and 
argued that dismissal was required because 
the term “disparage” was not defined 
and because the statements were not 
“disparaging” for the same reasons they 
were not “defamatory.” Id. at 595. Rejecting 
this argument, the District Court ruled 
that a statement need not be “defamatory” 
in order to be “disparaging.” Turning 
to Websters New Riverside University 
Dictionary, the District Judge applied the 
dictionary definition and ruled “we see 
no reason why “disparage” should not be 
given its ordinary, non-technical meaning: 
“to speak of in a belittling way; to reduce 
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in rank or esteem.” Id. at 595. Rule 12(b)(6) 
dismissal was denied. 

Garcia v. Scientifix, LLC, 2016 U.S. 
Dist. LEXIS 11280 at *6-7 (E.D. Pa, Feb. 
1, 2016), concerned a non-disparagement 
clause included in a settlement agreement 
which provided essentially that: “[The 
parties mutually agree that each] will 
not communicate, publish or release, 
indirectly or directly, in any medium or 
format, negative or disparaging comments 
or information about [the other].” 
Subsequently, the Defendants sent an 
email which contained express statements 
of negative information about Garcia’s 
untrustworthiness and their refusal to 
work with her. Later, seeking dismissal 
of Garcia’s claim for breach of the non-
disparagement clause, the Defendants 
argued that the non-disparagement clause 
applied only to the prior case that was 
settled or to Garcia’s former employment. 
Applying contract interpretation 
principles, the District Court ruled that 
the non-disparagement clause to which 
the parties had agreed contained no such 
limitation. Rule 12(b)(6) dismissal was 
denied. 

In interpreting non-disparagement 
clauses, contract interpretation principles 
prevail and intentional tort defamation 
principles are inapplicable. The 
significance of this point is illustrated 
by the ruling in USA Technologies, Inc. 
v. Bradley M. Tirpak, et al., No. 12-
2399 (E.D. Pa. May 24, 2012) wherein a 
“truth” defense to a non-disparagement 
violation failed. Therein, the Defendant 
Shareholders had made statements 
challenging management for waste which 
they claimed had resulted in lowered 
the stock prices. USA Technologies sued 
for violation of the contractual non-
disparagement clause included in a prior 
settlement agreement. The Shareholder 
Defendants argued that the statements 
were “true” and thus not disparaging. 
Applying general principles of contract 
interpretation, the District Court for 
the Eastern District of Pennsylvania 
noted that the settlement agreement’s 
non-disparagement provision prohibited 
“unfavorable remarks, comments or 
criticisms” without regard to truth or 

falsity. Id. While the “truth” defense might 
have been a slam-dunk for a defamation 
claim, the District Court applied contract 
interpretation principles and ruled 
that “truth is not the test.” The “truth” 
defense was rejected as inapplicable to a 
contractual non-disparagement clause. 
(Slip Op. at *6).  

Because contractual non-disparagement 
clauses restrict free speech (and quite 
possibly competition), their ever-expanding 
usage has come under increasing legal 
attacks from governmental agencies 
charged with regulating the workforce. 

Section 7 of the National Labor 
Relations Act, 29 U.S.C. § 157, permits 
employees to discuss the terms and 
conditions of employment. The NLRB 
challenged and prevailed on a non-
disparagement rule as a Section 7 violation. 
In Quicken Loans, Inc. v. NLRB, 2016 
BL 245522, D.C. Cir., No. 14-1231, July 
29, 2016 ), the D.C. Circuit upheld an 
ALJ’s ruling that the Quicken Loan non-
disparagement rule violated Section 7 of 
the National Labor Relations Act, 29 U.S.C. 
§ 157, because employees’ rights to discuss 
terms and conditions of employment were 
“chilled.” 

The Equal Employment Opportunity 
Commission (“EEOC”), which deals with 
illegal discrimination, has filed lawsuits 
challenging non-disparagement provisions 
included in severance agreements which 
“chill” or outright preclude employees 
and former employees from cooperating 
with the EEOC. EEOC v. Baker & Taylor, 
Inc., No. 13-3729 (USDC, N.D. Ill. 2013)
(consent decree entered); EEOC v. CVS 
Pharmacy, Inc., No. 14-0863 (USDC, N.D. 
Ill. 2014)(EEOC challenged “cooperation,” 
“non-disclosure” and non-disparagement 
clauses); EEOC v. CollegeAmerica Denver, 
Inc., No. 14-01232 (USDC, N.D. Ill. 
2014)(EEOC claimed chilling effect of 
cooperation and non-disparagement 
provisions and “non-assistance” 
provisions). 

In the context of overtime (FLSA) 
settlements, in Santos v. El Tepeyac Butcher 
Shop Inc., No. 15-CV-814 (USDC, SDNY 
2015), the United States District Court 
for the Southern District of New York 
refused a proposed settlement based 

on an overly broad non-disparagement 
clause and sent the parties back to redraft 
it. Santos concerned an FLSA violation 
for unpaid overtime wages. A proposed 
settlement agreement included a mutual 
non-disparagement provision which 
barred “any negative statement” and 
made no provision for plaintiff ’s truthful 
statements about the case. The U. S. 
District Court rejected the proposed non-
disparagement provision as overbroad. 
The District Judge concluded that a total 
“gag” provision was inconsistent with the 
FLSA’s compliance objectives to permit 
plaintiffs to inform their co-workers 
about the settlement and their rights 
under the statute. On August 23, 2016, the 
U.S. Department of Labor, Occupational 
Safety and Health Administration 
(“OSHA”) adopted policy guidance 
for approving private settlements in 
whistleblower cases which include broad 
confidentiality or non-disparagement 
clauses. The OSHA policy guidance 
provides that OSHA will not approve a 
“gag” provision that “prohibits restricts, 
or otherwise discourages a complainant 
from participating in protected activity” 
defined to include cooperating with 
OSHA or any government agency. 
New Policy guidelines For Approving 
Settlement Agreements in Whistleblower 
Cases, OSHA, Aug. 23, 2016, available 
at www.whistleblowers.gov/sites/
default/files/2017-10/InterimGuidance-
DeFactoGagOrderProvisions.pdf. 

The ever-increasing expansion of 
non-disparagement provisions and their 
potential restrictions on free speech 
have not gone unnoticed in other areas 
of law. In 2016, Congress passed the 
Consumer Review Fairness Act, 15 
U.S.C. § 45b, which (among other things) 
voids provisions in non-negotiable 
“Terms of Use” form contracts that 
limit a person’s right to publish genuine 
negative reviews online. Recently, the 
United States Supreme Court struck, as 
an unconstitutional restriction on free 
speech, a non-disparagement provision 
in the Lanham Act, 15 U.S.C. §§ 1051 et 
seq., which prohibited the registration of 
disparaging trademarks. Matal v. Tam 
("Tam”), 582 U.S. ___, No. 15-1293, Slip 
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Op. (June 19, 2017). The takeaway from 
this is that the restrictions on free speech 
are not being taken lightly and should be 
limited to what is reasonably necessary. 

Finally, we reconsider the earlier 
example of the generic non-disparagement 
clause: “Employee will not disparage 
Company, its supervisors, managers or 
officers, and Company will not disparage 
Employee.” As should now be apparent, 
the language is extremely overbroad and 
may be used to prevent the restricted 
employer or employee from freely 
expressing opinions, from taking positions 

as a stockholder, from acting freely 
in artistic endeavors, from expressing 
political opinions, etc. Due to the ongoing 
obligations, the parties may become 
embroiled in unwanted litigation over a 
matter thought to have been settled. The 
task of sorting it out should not be left to a 
busy Judge or Law Clerk. 

In dealing with non-disparagement 
provisions, particularly in a severance 
situation, consider the effect of the non-
disparagement provision on the employee’s 
future employability. Is the proposed 
provision for one year or for eternity? 

Great care should be taken with the 
contractual language to limit the restriction 
on free speech to the minimum necessary 
under the circumstances and to limit the 
restriction to a reasonable timeframe. 
Draft and negotiate the provision with 
the anticipation that terms left undefined, 
may be defined by a dictionary. Consider 
whether to agree on which specific 
dictionary will be used in the case of 
undefined or uncertain terms. Keep in 
mind that the doubt may be resolved 
against the drafter. 
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